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AGENDA 
Crow Wing County Board of Commissioners 

09/22/2009 
9:00 AM 

County Board Room, 3rd floor, Historic Courthouse, Brainerd, MN 
 
*Note: Times are approximate 
 
1 9:00 a.m. Call to Order & Pledge of Allegiance 
 
2 Open Forum 
 
3 Review & Approve Minutes of 9/8/09 Regular County Board Meeting 
 
4 Review & Approve 9/22/09 County Board Meeting Agenda 
 
5 Approve Consent Agenda 
 

5.1 Bills 
 

5.2 Exempt Gambling Permit - Brainerd Jaycees $150,000 Ice Fishing 
Extravaganza 

 
5.3 Tax Applications 

 
5.4 Records Retention - Auditor's Office 

 
5.5 Exempt Gambling Permit - Sebie Lake Area Conservation Association 

 
5.6 Election Systems & Software, Inc. Post Warranty Hardware 

Maintenance Services & Software Maintenance & Support Agreement 
 

5.7 2009 Hazardous Materials Emergency Preparedness Grant Agreement 
with Minnesota Department of Public Safety 

 
5.8 Direct Sale of Non-Conforming Tract to Adjacent Owner 

 
5.9 2009 Tax Forfeited Land Sale 

 
5.9.1 Approve Tracts & Values on 2009 Tax Forfeited Land Sale List 

 
5.9.2 Resolution Setting Requirements & Date for 2009 Tax Forfeited Land Sale 

 
6 9:05 a.m. Land Services Director 
 

6.1 Natural Resource Management 
 

6.1.1 Dovetail Proposal for Comprehensive Trail Plan Project 
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6.1.2 Grant-in-Aid ATV Trail Proposal 
 

6.2 Waste Management 
 

6.2.1 Carbon Credits 
 
7 10:00 a.m. Miscellaneous Business 
 

7.1 Additional Business 
 
8 10:05 a.m. Interim County Engineer 
 

8.1 Review Bids for CSAH 11 Rumble Stripes 
 

8.2 Mailbox Support Policy 
 
9 10:35 a.m. Human Resource Director 
 

9.1 Appointment of County Engineer 
 

9.2 Hiring Requests for Community Services Department - Health Division 
(Public Health Nurse) & Land Services Department - Planning & 
Zoning Division (Water Protection Specialist) 

 
10 10:40 a.m. County Attorney 
 

10.1 Approval of CMCC Joint Powers Agreement 
 
11 10:45 a.m. County Auditor 
 

11.1 Proposed TIF District 1-14 City of Pequot Lakes (Grocery & Retail 
Facility) 

 
12 10:50 a.m. County Administrator 
 

12.1 Senior Management Team Report 
 
13 Committee Reports 
 
14 Adjournment 
 
15 Other Board Activities - The following list includes Crow Wing County 

meetings that may be attended by one or more members of the Crow 
Wing County Board: 

 
15.1 Monday, September 21 - 1:00 p.m. - Senior Management Team: 

Historic Courthouse, County Administrator's Conference Room 
 

15.2 Monday, September 21 - 3:00 p.m. - Personnel Committee: Historic 
Courthouse, County Administrator's Conference Room 
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15.3 Tuesday, September 22 - 2:00 p.m. - Lake Improvement District 
Informational Meeting: Ideal Town Hall 

 
15.4 Tuesday, September 22 - 2:00 p.m. - Water Plan Implementation 

Committee: USDA Service Center Conference Room 
 

15.5 Wednesday, September 23 - 9:00 a.m - Northern Pines Mental Health 
Board: Little Falls 

 
15.6 Wednesday, September 23 - 1:00 p.m. - Public Health Preparedness 

Advisory Committee: Brainerd Fire Hall 
 

15.7 Thursday, September 24 - 6:00 p.m. - Region 5 Development 
Commission: Staples 

 
15.8 Monday, September 28 - 9:15 a.m. - Contractor Pre-Auction Meeting 

for Timber Auction: Land Services Building, Meeting Rooms 1 & 2 
 

15.9 Monday, September 28 - 10:00 a.m. - Timber Auction: Land Services 
Building, Meeting Rooms 1 & 2 

 
 

For more information, call 218-824-1067 
Crow Wing County Board meeting agendas are available online at 

www.co.crow-wing.mn.us 
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CROW WING COUNTY BOARD OF COMMISSIONERS 
REGULAR MEETING MINUTES 

 
Historic Courthouse 
Brainerd, Minnesota 
 
September 8, 2009 

 
Chair Franzen called the meeting to order at 9 a.m. and called for participation in reciting the Pledge of 
Allegiance followed by a moment of silence. 
 
Present: District 1 Commissioner Trusty 
  District 2 Commissioner Thiede 
  District 3 Rachel Reabe Nystrom 
  District 4 Rosemary Franzen 
  District 5 Commissioner Houge 
 
Others Present:  County Administrator Timothy Houle, County Auditor Deborah Erickson, County Attorney 
Donald Ryan, staff and citizens. 
 
OPEN FORUM – None. 
 
APPROVAL OF MINUTES & AGENDA 

 
Moved by Commissioner Thiede seconded by Commissioner Houge to approve the regular County Board 
meeting minutes of August 25, 2009 all aye.  Motion passed. 
 
Moved by Commissioner Houge seconded by Commissioner Trusty to approve the Committee of the 
Whole Meeting minutes of September 1, 2009, all aye.  Motion passed. 
 
Moved by Commissioner Thiede seconded by Commissioner Houge to approve the agenda of September 
8, 2009, all aye.  Motion passed. 
 
 CONSENT AGENDA 
  
Moved by Commissioner Trusty seconded by Commissioner Nystrom to approve the following consent 
agenda items, all aye.  Motion passed. 
 

1. Approved the following expenditure listing for September 8, 2009 with the full listing available on 
file in the Office of the County Auditor: 
 

General $233,830.03
Reserved & Designated Funds 2,103.22
Road and Bridge 603,523.61
Social Services 10,133.81
Senior Citizens Volunteers 292.05
Score 7,580.50
Forfeited Tax Sale 2,324.91
Building 4,419.99
Capital Notes  42,103.59
Solid Waste 46,001.26
CWC Sanitary Mgt District 19.77
Total       $952,332.74 
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2. Approved the Minnesota Snowmobile Trails Assistance Program Snowmobile FY 2010 
Maintenance and Grooming Grant Agreements for the Baxter Snowmobile Club, Brainerd 
Snodeos Snowmobile Club, Inc., Cuyuna Range Snowmobile Trails, Inc., Fort Ripley North 
Country Trail Busters, Garrison Commercial Club, Gull Lake Drifters Inc., Ideal Sno-Pros 
Snowmobile Club, Merrifield Marathons Snowmobile Club and Snowbird's Snowmobile Club. 

 
3. Approved Amendment #1 to the Joint Powers Agreement between the State of Minnesota, City of 

Brainerd and Crow Wing County for Bomb Squad reimbursement, which increases the grant 
amount by $9,000.38; and further, the Chair and the County Administrator are authorized to sign 
said amendment.  
 

4. Approved final payment for Contract No. 09011, CSAH 11 seal coat, which is an increase of 
$12,739.65 (3%) over the original contract amount of $218,566.06, and to authorize the Interim 
County Engineer to approve the Certificate of Final Contract Acceptance.  

 
5. Approved final payment for Contract No. 09001, CSAH 3 resurfacing project and intersection 

improvements, which is an increase of $101,836.59 (5%) over the original contract amount of 
$1,986,901.13, and authorized the Interim County Engineer to sign the Certificate of Final 
Contract Acceptance.  

 
6. Approved donations as on file in the Office of the County Auditor in an amount of $2,137 for the 

Crow Wing County Mounted Patrol. 
 

7. Entered an Income Contract and Amendment #1 between Crow Wing County and the State of 
Minnesota, Department of Corrections, for the Sentencing to Service Program for the period from 
July 1, 2009 - June 30, 2011; and further authorized the County Sheriff to sign said contract and 
amendment. 

 
8. Approved the 5th Addendum to Trail Permit between Paul Bunyan Arboretum, Inc. dba the 

Northland Arboretum and Crow Wing County for the Brainerd Nordic Ski Club which extends the 
term for an additional three years to September 30, 2012 and further, authorized the Chair and 
County Auditor to sign said Addendum. 

 
9. Approved the License between Crow Wing County and Legionville School Safety Patrol Training 

Center, Inc. for a snowmobile trail for the Baxter Snowmobile Club across land described on the 
License on file in the Office of the County Auditor and authorized the Chair and County Auditor to 
sign the License, upon approval of the County Attorney. 

  
Further, approved the issuance of a warrant from the Snowmobile, Ski, ATV, Trail Fund in the 
amount of $1 to Legionville School Safety Patrol Training Center, Inc. for the license fee, with 
reimbursement to be made from the Baxter Snowmobile Club. 

 
10. Approved Amendment #3 to the Joint Powers Agreement between the State of Minnesota, 

Department of Human Services and Crow Wing County, to provide MinnesotaCare eligibility 
determination, with said Amendment extending the term to June 30, 2010, and increasing the 
total obligation by $1,000.  Further, authorized the Community Services Director to sign said 
contract.  

 
ADOPT PROPOSED 2010 BUDGET & TAX LEVY 
 
Moved by Commissioner Trusty seconded by Commissioner Houge to approve Resolution No. 2009-74 
(attached): Adoption of Proposed 2010 Budget and Tax Levy, all aye. Motion passed. 
 
MISCELLANEOUS BUSINESS – None. 
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INTERIM COUNTY ENGINEER 
 
Moved by Commissioner Thiede seconded by Commissioner Nystrom, upon the recommendation of 
Interim County Engineer Rob Hall, to table the award for rumble striping of CSAH 11 to the next regular 
County Board meeting to allow conversations with MnDOT to determine other safety options available 
due to noise concerns from rumble stripe projects performed on similar roadways in surrounding counties. 
all aye.  Motion passed.  
 
COUNTY SHERIFF 
 
Moved by Commissioner Houge seconded by Commissioner Trusty to authorize the County Sheriff to 
send three deputies to the International Association of Bomb Technicians and Investigations (IABTI) 
Region III Annual In-Service Training Conference to be held October 5-9, 2009 in Wichita, Kansas, with 
registration to be paid for three deputies and travel expenses reimbursed for two deputies from the Bomb 
Squad designated funds, all aye.  Motion passed. 
 
 COMMUNITY SERVICES DIRECTOR 
 
The Board received the preliminary plan for the Minnesota Family Investment Program (MFIP) and the 
Children and Community Services Act (CCSA) for the period from January 1, 2010 to December 31, 
2011; and further, said plan will be published on the County website and area newspapers in order to 
receive public comment with final approval to be considered at the October 13, 2009 regular County 
Board meeting. 
 
The Board received the Community Services Director’s report. 
 
LAND SERVICES DIRECTOR 
 
Moved by Commissioner Thiede seconded by Commissioner Nystrom to withdraw Tracts #01, #16, #44 
and #59 from the 2006 Tax Forfeited Land Sale List, and further withdraw Tracts #01, #02, #15 and #106 
from the 2007 Tax Forfeited Land Sale List, and further withdraw Tracts #08 and #33 from the 2008 Tax 
Forfeited Land Sale List with tracts to be re-appraised and re-offered for sale in 2009, all aye.  Motion 
passed.       
  
Moved by Commissioner Thiede seconded by Commissioner Houge to authorize the direct sale of two 
non-conforming lots described as Lot 16, Block 33, West Brainerd (091980330160009) and Lot 17, Block 
33, West Brainerd (091980330170009) to an adjacent owner(s) pursuant to MS 282.01, Subd. 7a., 
subject to City of Brainerd and DNR approval.  Further, classified Lot 16, Block 33, West Brainerd as non-
conservation status and re-classified Lot 17, Block 33, West Brainerd as non-conservation status and,  
further, the County Purchasing Agent is authorized to secure appraisal services and the appraisal is not 
to commence until the adjacent owner remits the appropriate appraisal fee to be deposited into the 
Forfeited Tax Sale Fund.  Said fund is then to be debited to cover the appraisal cost.  Further, authorized 
setting the sale price at appraised value upon receipt of the appraisal, all aye.  Motion passed. 
  
Moved by Commissioner Houge seconded by Commissioner Nystrom to approve the following Planning & 
Zoning consent agenda items, all aye.  Motion passed. 
 

1. Approved the petition of AG Star Financial Services for the following zoning reclassification 
based on the findings of fact on file in the Planning and Zoning office:   
 
(Tract B) Part of Gov. Lot 3, Sec 23, Nokay Lake Township 
Rezoned from Green Space to Shoreland Residential 2 involving approximately 2.54 acres. 

 
2. Approved the petition of John and Viola Bock for the following zoning reclassification based on 

the findings of fact on file in the Planning and Zoning Office: 
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N 300 FT OF W 330 FT OF SW1/4 OF SE1/4, Sec 11, Oak Lawn Township 
Rezone from Agriculture to Rural Residential 21.5 involving approximately 2.5 acres 

 
3. Approved the petition of Laurel Price-Jones for the following zoning reclassification, based on the 

findings of fact on file in the Planning and Zoning office: 
 
Part of Gov. Lot 3, Sec 11, Ideal Township  
Rezone from Rural Residential 2.5 to Shoreland Residential 1 involving approximately 3.88 acres. 

 
4. Approved the petition of Timothy Lee Gant for the following zoning reclassification, based on the 

findings of fact on file in the Planning and Zoning office: 
  

Part of Gov. Lot 2, Sec 12, Pelican Township 
Rezone from Agriculture to Shoreland Residential 1 involving approximately .93 acres. 

 
5. Approved the petition of Brian and Lisa Christenson for the following zoning reclassification, 

based on the findings of fact on file in the Planning and Zoning office: 
  

N 600 FT 0f E 589.86 FT of the SW1/4 of NE1/4, part of SW1/4 of NE1/4, part of SE1//4 of NE1/4 
& part of Gov. Lot 4, Section 28, Garrison Township 
Rezone from Agriculture to Shoreland Residential 2 involving approximately 28.4 acres. 
 

COUNTY ADMINISTRATOR 
 
The County Administrator gave a report on behalf of the Senior Management Team. 
 
HUMAN RESOURCE DIRECTOR 
 
The Board received an update to the Public Health Nurse posting currently advertised. This position 
request will be reviewed at the next Personnel Committee and returned to the September 22, 2009 
County Board meeting for approval.   
 
COMMITTEE REPORTS 
 
A report was given by Commissioner Nystrom on behalf of the Brainerd Lakes Regional Airport 
Commission. 
 
Reports were given by Commissioner Thiede on behalf of the South Country Health Alliance Joint Powers 
Board and the Mississippi Headwaters Board. 
 
Chair Franzen, upon recommendation of Commissioner Trusty, appointed Judy Rardin to the Human 
Rights Commission. 
  
ADJOURNMENT 
 
Moved by Commissioner Nystrom seconded by Commissioner Trusty to adjourn, all aye.  Motion passed.  
Meeting adjourned at 11:23 a.m. 
 
 
______________________________________  ______________________________________ 
Rosemary Franzen, Chair    Timothy J. Houle 
Board of County Commissioners    County Administrator 
 
Prepared by Terrie Walseth 
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Form Version: 11 June 2004 

RECORDS DESTRUCTION REPORT 
 
 
INSTRUCTIONS: 
 1.  This form is for agency information only.   State and local governments are required by law (M.S. 138.17, Subd. 7) to permanently retain a list of  

      destroyed records.  DO NOT submit report to the Department of Administration or the Minnesota Historical Society. 
 2.  Use this form to document records destruction under authority of a general or specific agency records retention schedule. 
 4.  Document only records that are physically destroyed, not records transferred to the Minnesota Historical Society. 
 5.  Use additional pages as necessary. 
 6.  Volume chart to determine cubic feet: 

Letter Size Drawer = 1.5 Transfer Case (24” x 16” x 11”) = 2.5 
Legal Size Drawer = 2.0 3 x 5 Card 12” Row = 0.1 
Shelving 4’ Letter = 2.3 4 x 6 Card 12” Row = 0.2 
Shelving 4’ Legal = 3.0 5 x 8 Card 12” Row = 0.3 
Record Box (12” x 15” x 10”) = 1.0 Printout 12” Stack = 1.25 

 
 

Agency and Division 

Crow Wing County Auditor’s Office 
Person Reporting Destruction 

Deborah A. Erickson 
Date 

9/22/09 

Address 

326 Laurel Street, Suite 22 
City, Zip 

Brainerd  56401 
Telephone 

218/824-1045 

 
 

General 
Schedule Name 
or Agency 
Schedule 
Number 

Section of Schedule 
Where Record is 
Listed 

Item No. as 
Listed on 
Schedule 

Record Title  
(use same title as listed on schedule) 

Inclusive Dates Date 
Destroyed 

Quantity in 
Cubic Feet 

 
 
County General 

 
 
Auditor 

  
 
Tobacco Licenses  

 
 
2002 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General  

 
 
Auditor 

 
 
65 

 
 
Non Intoxicating Malt Liquor Licenses 

 
 
2002 

 
 
10/15/09 

 
 
1 Small Box 

 
 
 
County General  

 
 
 
Auditor 

  
 
Snowmobile, ATV and Cross Country Ski Trails 
Traditional Grant Agreements 

 
 
 
1996 and 1997 

 
 
 
10/15/09 

 
 
 
1 Small Box 

 
 
 
County General 

 
 
 
Auditor 

 
 
 
40 

 
 
 
Election Ballots & Other Materials 

 
 
May 24, 2007 
and June 14, 
2007 

 
 
 
10/15/09 

 
 
1 Medium 
Box and 40 
Ballot Boxes 

5.4 - 19-
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County General 

 
 
 
Auditor 

 
 
 
40 

 
 
 
Election Materials (School District Elections) 

 
 
2000 – 2005 
and 2007 

 
 
 
10/15/09 

 
1 Medium 
Box and  
1 Small Box 

 
 
County General 

 
 
Auditor 

 
 
40 

 
 
Election Materials (Township Elections) 

 
 
2000 – 2007 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Fireworks Licenses 

 
 
2002 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Voter Registration Applications Not Processed 

 
 
2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Wrong Polling Place Letters 

 
 
2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
SVRS Annual List Maintenance 

 
 
2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Roster Change Letters 

 
 
2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Moved From State Reports 

 
 
2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Death Reports 

 
 
2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Court Reports 

 
 
2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Marriage License Applications 

 
 
2005 - 2006 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

  
 
Property Tax Search Requests 

 
 
2001 - 2005 

 
 
10/15/09 

 
 
1 Small Box 

 
 
County General 

 
 
Auditor 

 
 
116 

 
 
Tax Petition 

 
 
1994 - 1998 

 
 
10/15/09 

 
 
1 Box 

 
 
County General 

 
 
Auditor 

  
 
Plat Worksheets 

 
 
2000 – 2005 

 
 
10/15/09 

 
 
2 Boxes 5.4 - 20-

5.4 



Form Version: 11 June 2004 

 
 
County General 

 
 
Auditor 

 
 
73b 

 
 
Payroll Records / Master (Timesheets) 

 
 
2002 

 
 
10/15/09 

 
 
5 Boxes 

 
 
County General 

 
 
Highway 

 
 
1 

 
 
Accounts receivable Ledger Record 

 
 
2002 

 
 
10/15/09 

 
 
2 Boxes 

 
 
County General 

 
 
Auditor 

 
 
111 

 
 
Warrants & Claims (Commissioner & Auditor) 

 
 
2002 

 
 
10/15/09 

 
10 Books 
10 Boxes 

 
 
County General 

 
 
Auditor 

 
 
103 

 
 
Tax  Levy Files 

 
 
1999 - 2002 

 
 
10/15/09 

 
 
1 Box 

 
 
County General 

 
 
Auditor 

  
 
Journal Entries 

 
 
2002 

 
 
10/15/09 

 
 
2 Boxes 

 
 
County General 

 
 
Auditor 

 
 
111 

 
 
Warrants & Claims (Phone Logs) 

 
 
2002 

 
 
10/15/09 

 
 
1 Box 
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REQUEST FOR BOARD ACTION 
 

DATE: 9/22/2009 

 

Auditor           Deborah A. Erickson 
ORIGINATING DEPARTMENT  PRESENTER 

 

AGENDA ITEM: Exempt Gambling Permit - Sebie Lake Area Conservation Association 

PREVIOUS ACTION: Annual raffle approved each year. 

RECOMMENDED BOARD ACTION: To support the Minnesota Lawful Gambling Application of the 

Sebie Lake Area Conservation Association for an Exempt Permit to be held on the date of January 9, 2010 

(alternate date of February 6, 2010), at Sebie Lake, Fort Ripley Township, subject to all State Laws and 

upon approval of said date, the applicant submitting a copy of reports required by the State. 

COMMENTS: 

Please see attachment for more information. 

 
Approximate length of presentation:       

5.5 - 23-
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REQUEST FOR BOARD ACTION 
 

DATE: 9/22/2009 

 

Auditor           Deborah A. Erickson 
ORIGINATING DEPARTMENT  PRESENTER 

 

AGENDA ITEM: 
Election Systems & Software, Inc. Post Warranty Hardware Maintenance 

Services and Software Maintenance and Support Agreement 

PREVIOUS ACTION:       

RECOMMENDED BOARD ACTION: To enter into a Post Warranty Hardware Maintenance Services 

and Software Maintenance and Support Agreement between Election Systems & Software, Inc. and the 

Crow Wing County Auditor’s Office for field and software maintenance services for elections tabulation 

and assistive-voting electronic equipment for an initial four-year period beginning July 1, 2009, with 

automatic renewals for an unlimited number of successive two-year periods until termination in accordance 

with Article 1, Section 1; with fees set forth in Attachment 1 (shall be the then current fees for renewal 

agreements); and the Chair and County Auditor are authorized to sign said agreement, subject to review by 

the County Attorney as to form and execution. 

COMMENTS: 

      

 
Approximate length of presentation:       
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ELECTION SYSTEMS & SOFTWARE, INC. 
POST WARRANTY 

HARDWARE MAINTENANCE SERVICES AND SOFTWARE MAINTENANCE AND SUPPORT 
AGREEMENT 

 
 THIS HARDWARE MAINTENANCE SERVICES AND SOFTWARE MAINTENANCE AND SUPPORT 
AGREEMENT (“Agreement”) is made effective as of the date set forth below, by and between Election 
Systems & Software, Inc., a Delaware corporation (“ES&S”) and Crow Wing County, Minnesota (“Customer”).   
 

RECITALS: 
 

A. ES&S has sold to Customer the proprietary voter tabulation equipment and software described on 
Attachment 1, and Customer now desires to obtain field maintenance services for such equipment and 
maintenance services for such software.   

 
B. ES&S has agreed to provide such services, subject to the terms and conditions of this Agreement. 
 
 NOW, THEREFORE, in consideration of the foregoing recitals (which are specifically incorporated 
herein by this reference) and the mutual representations, warranties, covenants and agreements set forth 
below, the parties hereby agree as follows: 

 
ARTICLE I 
GENERAL 

 
1. Term; Termination.  This Agreement for Hardware Maintenance Services and Software 

Maintenance and Support shall be in effect for an initial four-year period beginning on July 1, 2009 (the “Initial 
Maintenance Term”).  Upon expiration of the Initial Maintenance Term, this Agreement shall automatically 
renew for an unlimited number of successive two-year periods (each a “Renewal Period”) until this Agreement 
is terminated by the first to occur of  (a) either party’s  written election not to renew , which shall be  delivered 
to the other party  at least thirty (30) days prior to the end of  the Initial Maintenance Term  or any Renewal 
Period, as applicable, (b) the date which is thirty (30) days after either party notifies the other that it has 
materially breached this Agreement, if the breaching party fails to cure such breach (except for a breach 
pursuant to subsection (c), which will require no notice), or (c) the date which is thirty (30) days after Customer 
fails to pay any amount due to ES&S under this Agreement.  The termination of this Agreement shall not 
relieve Customer of its liability to pay any amounts due to ES&S hereunder and shall not entitle Customer to a 
refund of any fees already paid to ES&S. 

1. Fees.   In consideration for ES&S’ agreement to provide Hardware Maintenance Services and 
Software Maintenance and Support, Customer shall pay to ES&S the Hardware Maintenance and Software 
Maintenance Fees set forth on Attachment 1 for the initial Maintenance Term.  The Hardware Maintenance and 
Software Maintenance Fees for any Renewal Period shall be the then current fees in effect and are due and 
payable no later than thirty (30) days prior to the beginning of such Renewal Period.  The Software 
Maintenance Fee shall be comprised of (i) a fee for the Software Maintenance and Support provided for the 
ES&S Firmware, and (ii) a fee for the Software Maintenance and Support provided for all other ES&S 
Software, and shall be in addition to any fees or charges separately referred to in any Section of this 
Agreement.  If Customer elects to receive Software Maintenance and Support for an Add-On or New Product 
during the Term or any renewal thereof, ES&S will charge an incremental Software Maintenance Fee for such 
services.  In the event Customer terminates this Agreement through no fault of ES&S and later desires to 
subscribe for a maintenance and support plan, or otherwise changes its maintenance and support plan with 
ES&S during the Initial Maintenance Term or any renewal thereof, ES&S will charge the Customer its then 
current contract administration fee in order to process such new subscription for, or change in, maintenance 
and support coverage.   
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ARTICLE II 
HARDWARE 

 
1. Maintenance Services.  The Hardware Maintenance Services to be provided to Customer 

under this Agreement for the ES&S equipment listed on Attachment 1 (the “Products”) shall be subject to the 
following terms and conditions:  

a. Reinstatement of Hardware Maintenance Services; Inspection.  If the Initial 
Maintenance Term or any renewal thereof expires without being renewed, Customer may thereafter 
resume receiving Hardware Maintenance Services upon (a) notification to ES&S, (b) payment of all 
fees which would have been due to ES&S had the Initial Maintenance Term or any renewal thereof not 
expired, and (c) the granting to ES&S of access to the Products.  ES&S requires Customer to allow it to 
inspect such Products before it provides any Hardware Maintenance Services.  The purpose of such 
inspection shall be to determine whether or not the Products are fit for the ordinary purpose for which 
they are to be used, normal wear and tear excepted (“Normal Working Condition”).  The cost of such 
inspection will be at the current published ES&S rate and shall be due from Customer within thirty (30) 
days of its receipt of ES&S’ invoice therefore.  If any of the Products is not in Normal Working 
Condition, ES&S, at the option of Customer, (i) shall provide such repairs and replacements as it 
deems reasonable and necessary to restore such item to Normal Working Condition, at Customer’s 
expense with respect to the cost of any parts used in such repairs or replacements and with respect to 
ES&S’ Out-Of-Pocket Expenses, or (ii) shall not provide any Hardware Maintenance Services with 
respect to such Product(s).  For purposes of this Agreement, “Out-Of-Pocket Expenses” shall mean all 
travel, meal and lodging expenses incurred by ES&S employees or authorized representatives (“ES&S 
Representatives”) who are required to travel to Customer’s Designated Location to provide services.  
Customer’s “Designated Location” shall mean Customer’s owned or leased facility at which Customer 
desires ES&S to perform the Hardware Maintenance Services.   

b. Routine Maintenance Services.  An ES&S Representative shall provide such services 
as may be necessary to keep the Hardware in Normal Working Condition (“Routine Maintenance 
Services") once during the even numbered years of the Initial Maintenance Term or the even numbered 
year of any Renewal Period.  Customer may request that Routine Maintenance Services be performed 
more than once during the Initial Maintenance Term or any Renewal Period.  Any such request shall be 
made at least sixty (60) days before the Routine Maintenance Services are desired.  The per-unit fee 
for such additional Routine Maintenance Services is set forth on Attachment 1 and shall be due within 
thirty (30) days after invoice date.  Routine Maintenance Services shall include cleaning, lubrication and 
calibration services.  At the request of Customer, ES&S shall provide a reasonably detailed record of all 
Routine Maintenance Services performed with respect to the Hardware. ES&S will schedule the 
Routine Maintenance Services with Customer.  The Routine Maintenance Services will be provided 
either at Customer’s Designated Location or at an ES&S-designated depot facility (“Depot”), as agreed 
upon by the parties.  Customer shall pay all costs associated with shipping Product(s) both to and from 
the Depot location, including insurance.  

c. Remedial Maintenance Services.   

i. Defects Under Normal Use and Service.  If a defect or malfunction occurs in 
any Product while it is under normal use and service, Customer shall promptly notify ES&S, and 
ES&S shall use reasonable efforts to restore the item to Normal Working Condition as soon as 
practicable.  The services provided by ES&S pursuant to this Subsection 1(c)(i) are referred to 
herein as “Remedial Maintenance Services”.  ES&S shall provide the Remedial Maintenance 
Services at its Depot; provided, however, that if Remedial Maintenance Services are required 
for 10 or more Products at any given time, Customer may elect to have them provided at its 
Designated Location; provided, further, that all Remedial Maintenance Services provided for 
central count equipment shall be provided at Customer’s Designated Location.  Customer 
acknowledges that the Product(s) identified on Attachment 1 as “depot repair only” may only be 
repaired at a Depot.  Customer shall pay all costs associated with shipping Product(s) both to 
and from the Depot location, including insurance.  
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ii. Defects Due to Customer Actions or Omissions.  If a defect or malfunction 
occurs in any Product as a result of (1) repairs, changes, modifications or alterations not 
authorized or approved by ES&S, (2) accident, theft, vandalism, neglect, abuse or use that is 
not in accordance with instructions or specifications furnished by ES&S or (3) causes beyond 
the reasonable control of ES&S or Customer, including acts of God, fire, riots, acts of war, 
terrorism or insurrection, labor disputes, transportation delays, governmental regulations, and 
utility or communication interruptions, or if Customer does not notify ES&S within 24 hours after 
it knows of the defect or malfunction or is otherwise not in compliance with its obligations 
hereunder, Customer shall pay ES&S for the Remedial Maintenance Services at ES&S’ then-
current rates, as well as for the cost of all parts used in connection with such Remedial 
Maintenance Services.  

iii. Timing.  The date(s) on which any Remedial Maintenance Services shall be 
provided shall be mutually agreed upon by ES&S and Customer.  If Customer requires ES&S to 
provide “emergency” Remedial Maintenance Services (which shall be defined as Remedial 
Maintenance Services that are provided within 48 hours after Customer notifies ES&S of the 
need therefor), and such emergency Remedial Maintenance Services are not needed as a 
result of an action, error or omission by ES&S, Customer shall pay a surcharge, as set forth on 
Attachment 1.  

iv. Loaner Unit.  At Customer’s request, ES&S shall use reasonable efforts to 
promptly make available to Customer a product that is the same as, or substantially similar to, 
the Product for which Remedial Maintenance Services are being performed; provided ES&S has 
a product available. (a “Loaner Unit”).  If the Remedial Maintenance Services are being 
performed pursuant to Subsection 1(c)(ii) above, Customer shall pay ES&S for the use of the 
Loaner Unit at ES&S’ then-current rates including the cost of shipping. 

d. Exclusions.  ES&S has no obligation under this Agreement to (i) assume the obligations 
under any existing or expired warranty for a Third Party Item; (ii) repair or replace Product components 
that are consumed in the normal course of operating the Product, including printer ribbons, paper rolls, 
batteries, removable memory packs, PCMCIA cards, cancellation stamps, ink pads or red stripe pens, 
or (iii) repair any Product from which the serial number has been removed or altered.  In addition, ES&S 
may, at any time in its discretion, determine that any Product is no longer fit for Hardware Maintenance 
Services because it is in such poor condition that it cannot practically be restored to Normal Working 
Condition, or cannot be restored to Normal Working Condition at an expense that is less than the then-
current value of the Product.  If such a determination is made, ES&S shall no longer be required to 
provide Hardware Maintenance Services for such Product.  ES&S shall also refund to Customer an 
amount equal to (1) that portion of the most recent fee paid for Hardware Maintenance Services that is 
attributable to such Product, multiplied by (2) a fraction, the numerator of which is the remaining 
number of days in the Maintenance Term or Renewal Period for which such fee was paid and the 
denominator of which is the total number of days in such Maintenance Term.  

e. Sole Provider; Access.  Customer shall not permit any individual other than an ES&S 
Representative to provide maintenance or repairs with respect to the Products for so long as a Initial 
Maintenance Term or any Renewal Period is in effect.  Customer shall provide ES&S Representatives 
with all information necessary to enable them to provide Hardware Maintenance Services.  Customer 
shall likewise provide full access to the Products and adequate working space for all Hardware 
Maintenance Services performed at its Designated Location, including sufficient heat, lights, ventilation, 
electric current and outlets.  

f. Storage.  When not in use, Customer shall properly store the Products in accordance 
with the storage requirements established in the Product documentation. 
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ARTICLE III 
SOFTWARE  

 
1. Services Provided.  ES&S shall provide maintenance and support services (“Software 

Maintenance and Support”) for the ES&S Software and ES&S Firmware (collectively, “ES&S Software”), to 
enable it to perform in accordance with its Documentation in all material respects, and to cure any defect in 
material or workmanship.  The specific Software Maintenance and Support services provided by ES&S and 
each party’s obligations with respect to such services are set forth on Attachment 1.  

2. Updates.  During the Software Maintenance Term and any Renewal Period thereof, ES&S may 
provide new releases, upgrades or maintenance patches to the ES&S Software, along with appropriate 
documentation (“Updates”), on a schedule defined by ES&S.  Customer is responsible for obtaining and 
installing any upgrades or purchases of third party hardware or software required to operate the Updates. All 
Updates shall be deemed to be “Software”, and shall be subject to all the terms and conditions of ES&S’ 
license of the Software, upon delivery.  Customer shall install Updates in accordance with ES&S’ 
recommended instructions or may request that ES&S install the Updates.  In the event Customer requests 
ES&S to install an ES&S Firmware Update, ES&S shall install such Update only in connection with the Routine 
Maintenance Services provided herein.  ES&S may charge Customer at its then-current rates to ES&S may 
charge Customer at its then-current rates to (a) ship the Updates; (b) install the Updates, (c) provide 
maintenance and support on the Software which is required as a result of Customer’s failure to timely install an 
Update, or (d) train the Customer or on the Updates.  Customer shall be responsible for any claim, damage, 
loss, judgment, penalty, cost, amount paid in settlement or fee which is caused by Customer’s failure to install 
and use the most recent Update provided to it by ES&S.  If Customer proposes changes in the Software to 
ES&S, such proposals will become ES&S’ property.  ES&S may, in its sole discretion, elect to make or not to 
make such changes without reference or compensation to Customer or any third party. ES&S represents to 
Customer that the Updates will comply with all applicable state law requirements at the time of delivery.  
Customer shall be responsible to ensure that it has installed and is using only certified versions of Software in 
accordance with applicable law.  Customer shall pay ES&S for any Update which is required due to a change 
in federal or state law. 

3.  Reinstatement of Software Maintenance and Support.  If the Software Maintenance Term or 
any renewal thereof expires without being renewed, Customer may thereafter resume receiving Software 
Maintenance and Support upon (a) notification to ES&S, (b) payment of all fees, including a reinstatement 
charge, which would have been due to ES&S had the Software Maintenance Term not expired, and (c) the 
granting to ES&S of access to the ES&S Software, so that ES&S may analyze it and perform such 
maintenance as may be necessary before resuming the Software Maintenance and Support. 

4. Conditions.  ES&S shall not provide Software Maintenance and Support for any item of ES&S 
Software if such item requires such services as a result of (a) repairs, changes, modifications or alterations not 
authorized or approved by ES&S, (b) accident, theft, vandalism, neglect, abuse or use that is not in 
accordance with instructions or specifications furnished by ES&S, (c) causes beyond the reasonable control of 
ES&S or Customer, including acts of God, fire, riots, acts of war, terrorism or insurrection, labor disputes, 
transportation delays, governmental regulations and utility or communication interruptions, (d) Customer’s 
failure to timely and properly install and use the most recent update provided to it by ES&S, (e) Customer's 
failure to notify ES&S within 24 hours after Customer knows of the need for such services, or (f) if Customer is 
otherwise not in compliance with its obligations under this Agreement.  Any such Software Maintenance and 
Support shall be provided at the fees to be agreed upon by the parties if and when the need for such Software 
Maintenance and Support arises.  Replacement versions of Software requested by Customer as a result of 
items set forth in this Section 4 or as a result of Customer’s actions or inactions shall be billable to Customer at 
ES&S’ then current rates. 

5. Proprietary Rights.  ES&S shall own the entire right, title and interest in and to all corrections, 
programs, information and work product conceived, created or developed, alone or with Customer or others, as 
a result of or related to the performance of this Agreement, including all proprietary rights therein or based 
thereon.  Subject to the payment of all Software Maintenance Fees, ES&S hereby grants to Customer a non-
exclusive license to use that portion of such corrections, programs, information and work product that ES&S 
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actually delivers to Customer pursuant to this Agreement.  All licensed items shall be deemed to be ES&S 
Software for purposes of this Agreement.  Except and to the extent expressly provided herein, ES&S does not 
grant to Customer any right, license, or other proprietary right, express or implied, in or to any corrections, 
programs, information, or work product covered by this Agreement.  

 
ARTICLE IV 

MISCELLANEOUS 
 

1. Taxes; Interest. Customer will provide ES&S with proof of its tax-exempt status.  If Customer 
does not provide such proof, it shall pay, or shall reimburse ES&S for, all sales and use, excise or other similar 
taxes imposed on the transactions contemplated by this Agreement, but shall in no event be liable for taxes 
imposed on or measured by ES&S’ income.  If Customer disputes the applicability of any tax to be paid 
pursuant to this Section 1, it shall pay the tax and may thereafter seek a refund.  Any disputed or undisputed 
payment which is past due to ES&S will bear interest at the rate of one and one-half percent per month (or 
such lesser amount as may be permitted by applicable law) for each month or portion thereof during which it 
remains unpaid. 

2. Limitation of Liability.  Neither party will be liable for any indirect, incidental, punitive, 
exemplary, special or consequential damages of any kind whatsoever arising out of or relating to this 
Agreement.  Neither party shall be liable for the other party’s negligent or willful misconduct.  ES&S’ total 
liability to Customer arising out of or relating to this Agreement shall not exceed the aggregate amount to be 
paid to ES&S hereunder.  Any action by Customer against ES&S shall be commenced within 1 year after the 
cause of action has accrued.  ES&S will not be liable under this Agreement for any claim, damage, loss, 
judgment, penalty, cost, amount paid in settlement or fee which is caused by Customer’s election not to 
receive, or to terminate, the Hardware Maintenance Services and Software Maintenance and Support 
Services. 

3. Excusable Nonperformance.  If ES&S is delayed or prevented from performing its obligations 
under this Agreement due to any cause beyond its reasonable control, including, but not limited to, natural 
disaster, fire, flood, unusually severe weather, terrorism, insurrection, war, communications or transportation 
disruptions, Acts of God, labor disputes and governmental regulations, the delay shall be excused during the 
continuance of, and to the extent of, such cause, and the period of performance shall be extended to the extent 
necessary to allow performance after the cause of delay has been removed.  ES&S agrees to work with 
Customer, at Customer's request, to develop mutually agreeable alternatives in order to minimize the negative 
impact of any such delay. 

4. Notice.  Any notice or other communication required or permitted hereunder shall be in writing, 
and will be deemed given when delivered personally, sent by confirmed facsimile transmission, sent by 
commercial overnight courier (with written verification of receipt) or sent by registered or certified mail, return 
receipt requested, postage prepaid, when the return receipt is received.  All communications shall be sent to 
the attention of the persons listed on the signature page to this Agreement and at the addresses or facsimile 
numbers set forth on such signature page unless other names, addresses or fax numbers are provided by 
either or both parties in accordance herewith.   

5. Entire Agreement.  This Agreement, including Attachment 1 (which is specifically incorporated 
herein by this reference), contains the entire agreement of the parties with respect to the subject matter hereof 
and supersedes and replaces any and all other prior or contemporaneous discussions, negotiations, 
agreements or understandings between the parties, whether written or oral, regarding the subject matter 
hereof.  Any provision of any purchase order, form or other agreement which conflicts with or is in addition to 
the provisions of this Agreement shall be of no force or effect.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of Nebraska, USA, without regard to its conflicts of laws 
principles.  Except in the case of a sale, transfer or assignment of all or substantially all of the assets of ES&S 
to a successor who has asserted its intent to continue the business of ES&S, neither party may assign or 
transfer this Agreement without the prior written consent of the other party hereto, such consent not to be 
unreasonably withheld or conditioned, nor unduly delayed.  ES&S may engage duly qualified subcontractors to 
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perform certain of the Hardware Maintenance Services, but shall remain fully responsible for such 
performance.   

6. Counterparts; Execution By Facsimile.    This Agreement may be executed in two or more 
counterparts, each of which shall be deemed an original, but which together shall constitute one and the same 
instrument. The parties may execute this Agreement and exchange counterparts of the signature pages by 
means of facsimile transmission, and the receipt of such executed counterparts by facsimile transmission shall 
be binding on the parties. Following such exchange, the parties shall promptly exchange original versions of 
such signature pages. 

IN WITNESS WHEREOF, this Agreement has been executed effective as of the date it is signed by the 
last of the parties hereto. 

 
ELECTION SYSTEMS & SOFTWARE, INC.  CROW WING COUNTY, MINNESOTA 
11208 John Galt Boulevard    326 Laurel Street, Suite 22 
Omaha, NE 68137     Brainerd, MN  56401-3589 
Fax No.: (402) 970-1291    Fax No.: (218) 824-1046 
  
    
                 ___________________________________ 
Signature      Signature 
 
Tom O’Brien      Deborah A. Erickson      
Name (Printed or Typed)    Name (Printed or Typed) 
 
Chief Finance Officer             County Auditor, Crow Wing County   
Title       Title 
 
       September 22, 2009     
Date       Date  

 
 

                 ___________________________________ 
       Signature 
 
       Rosmary Franzen, Chair    
       Name (Printed or Typed) 
 
       Brd of Commissioners, Crow Wing Count  
       Title 
 
       September 22, 2009     
       Date  
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